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Could an administrator duly appointed in Nebraska sue in Kansas 
for the wrongful death of such decedent? This situation, upon 
which there seems to have been no previous adjudication, was pre- 
sented to the Supreme Court of Kansas last January in Metrakos v. 
Kansas City, Mexico and Orient Railway Company. 2 The court 
summarily stated that the action would not lie. 

The problem in the Metrakos case resolves itself merely into 
this: whether the fact that the plaintiff is an ancillary, instead "of a 
domiciliary administrator in Nebraska, determines the plaintiff's 
right of action one way or the other? 

Of course if the claim for damages were assets of the decendent's 
estate, there would have to be a local administration in Kansas 
for the protection of creditors there. But a claim for damages for 
the wrongful death of a person is a statutory, not a common law 
action, since at the common law a tort action died with the person ; 
and therefore the provision in such statutes giving the damages re- 
covered to the next of kin, wholly withdraws such claims from the 
estate of the decendent. 3 In this view of the matter it seems im- 
material whether the decedent was domiciled in Kansas or not, for 
in either case no injury is done creditors in Kansas. J. C .A. 

Constitutional Law: Regulation of Crematories under 
the Police Power: Aesthetic Principles. — In Abbey Land 
and Improvement Company et al. v. County of San Mateo, 1 the Su- 
preme Court of California stated that the right to regulate cemeteries 
under the police power "is placed on the ground that they may en- 
danger life or health by corrupting the surrounding atmosphere, 
or the waters of wells, or springs and streams in the vicinity, by 
reason of emanations from the bodies in process of decay", 2 and so 
concluded that like conditions must exist to sustain the regulation 
of crematories. And the court, in deciding that crematories could 
not be arbitrarily limited to one for each township, not only took 
judicial notice that the operation of a crematory is safe and sani- 
tary for the living, but suggests that they could not be prohibited 
"on the ground that they are not pleasant to the eye, or that they 
are not agreeable subjects of contemplation, or they are a source 
of annoyance to nervous or superstitious persons, or that they 
make the vicinity less attractive for a dwelling place, or for busi- 
ness, and thereby lessen the value of adjoining lands." A similar 
doctrine was announced in a former decision when the court re- 
fused to uphold a bill-board ordinance on aesthetic considerations. 8 



2 (Jan 10, 1914), 137 Pac. 953. 

» Perry v. St. Joseph and W. R. Co. (1883), 29 Kans. 420. 

1 (Mar. 19, 1914), 47 Cal. Dec. 407, 139 Pac. 1068. 

2 Hume v. Laurel Hill Cemetery et al. (C. C, N. D. Cal., 1905), 
142 Fed. 552; Laurel Hill Cemetery v. City of San Francisco (1907), 152 
Cal. 464, 93 Pac. 70; Dillon's Mun. Corp, 5th ed., vol. II, § 682. 

8 See Varney & Green v. Williams (1909), 155 Cal. 318, 100 Pac. 
867, 21 L. R. A. (N. S.) 741. 
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And this doctrine seems to be in accord with the greater weight 
of American authority. 4 The right under the police power to re- 
strict personal liberties and regulate the enjoyment of property, 
without compensation, for the safety, comfort, health, morals and 
material welfare of the public stops short of rendering protection 
to the higher instincts of man. Noises, noxious odors, dust, immoral 
displays, explosives, contagious diseases and the like are easily reg- 
ulated. But hideous and unsightly objects that merely distress the 
eye are considered too fanciful and elusive for matters of public 
regulation, although several recent cases indicate a tendency to 
advance in this direction. 5 So regulations of gaudily painted bill- 
boards must be maintained, if at all, on the ground that such bill- 
boards intensify the heat in the streets or furnish resorts for 
criminals or endanger lives of passersby. 8 Also, the establishment 
of a sky line for buildings can only be supported on the ground of 
fire protection. 7 Ugly yards are cleaned as a health protection. 
Morgues are regulated or moved to sparsely settled regions solely 
because they attract morbid and curious crowds. 8 But in Europe, 
a different doctrine prevails, and the police power is frequently ex- 
ercised for the express purpose of improving the artistic features 
of the cities 9 and thus rendering them more attractive for homes 
and places of business. 

There are, however, certain features of a crematory that might 
be held to constitute a nuisance in the sense of an "interference 
with the comfortable enjoyment of life or property", 10 — and this, 
in spite of the fact that "the resulting gases are", as the court says 
in the principal case, "necesarily free from contagion and disease." 
The appearance of a tomb, "the fixed memorial of death and de- 
cay" opposite one's window, 11 "the immediate presence of the mute 
reminders of mortality, the hearse, the chapel, the taking in and out 
of bodies and knowing that the dead are there, cannot help but 
have a depressing effect upon the mind of an average person, 
weakening his physical resistance and rendering him more sus- 



* See "Legal Aspect of Municipal Aesthetics", by R. A. Edgar, in 18 
Case and Comment 357 (Dec, 1911) for an able discussion of these 
matters. 

5 In re Wilshire (C. C, S. D. Cal., 1900), 103 Fed. 620; Att'y Gen'l 
v. Williams (Williams v. Parker) (1899), 174 Mass. 476, 55 N. E. 77, 47 
L. R. A. 314, affirmed in 188 U. S. 491, (1903), 23 Sup. Ct. 440; 
Fifth Ave. Coach Co. v. New York (1911), 221 U. S. 467, 31 Sup. Ct. 
709. 

6 Kansas City Gunning Advertising Co. v. Kansas City (1912), 240 
Mo. 679, 144 S. W. 1099; Ex parte Savage (1911), 63 Tex. Crim. 285, 141 
S. W. 244; Varney & Green v. Williams (1909), 155 Cal. 318, 100 Pac. 
867, 21 L. R. A. (N. S.) 741. 

i Welch v. Swasey (1909), 214 U. S. 91, 29 Sup. Ct. 567. 
8 Koebler et al. v. Pennewell et al. (1906), 75 Ohio St. 728, 79 N. E. 
471. 

9 Freund, Police Power, §§ 181, 182. 

10 Cal. Civ. Code, § 3479. 

*i Barnes v. Hathorn (1866), 54 Me. 124. 
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ceptible to contagion and disease." 12 Such matters have, in fact, 
been regarded as elements of a nuisance, the courts thus recogniz- 
ing, in the light of psychology, the destructive effect of such things 
upon the emotions and sanity of people even of normal sensibilities, 
not given to distorted or fanciful imaginations. Other illustrative 
cases are those dealing with the natural abhorence and fear which 
an ordinary person has for hospitals for cure of cancer, 13 tuber- 
culosis, 14 or leprosy, 16 and asylums for the insane, 16 notwithstand- 
ing scientific evidence tended to show that such institutions were 
not, in fact, a direct menace to health. There is much to be said 
in favor of such a doctrine as is here suggested. The presence of 
a crematory in the midst of a populous residential district might 
cause actual physical discomfort to the people in the neighborhood 
and greatly lessen property values and so constitute a real and sub- 
stantial nuisance. M. C. B. 

Constitutional Law: Regulation of Employment. — The 
regulation of employment, in several phases, has recently received 
judicial consideration in Commonwealth v. Riley, 1 Riley v. Massa- 
chusetts, 2 State v. Bunting? and Stealer v. O'Hara.* These cases 
illustrate the increasing flexibility with which the courts are view- 
ing the exercise of the police power by the legislature. 

As long ago as 1876 the Massachusetts court upheld the con- 
stitutionality of a law restricting the hours of employment of 
women and children in a single manufacturing service. 5 And this 
principle was authoritatively settled in the United States Supreme 
Court in 1908. 6 The recent Riley and Stettler cases above cited, 
are applications of this principle. Likewise, where legislation re- 
stricting the employment of men is found to be based on the fact 
that the employment in question is especially dangerous to health, 
the courts have upheld the legislation. 7 On the other hand there 
has been a disposition on the part of the courts to scrutinize the 
effect of such legislation, and, where it seemed to the judicial mind 
that the employment in which hours of labor were restricted was 
not especially unhealthful and dangerous, to hold the legislation un- 
constitutional. 8 

12 Densmore et al. v. Evergreen Camp No. 147, W. of W. (1900), 61 
Wash. 230, 112 Pac. 255. 

13 Stoker v. Rochelle et al. (1910), 83 Kans. 86, 109 Pac. 788. 
"Everett v. Paschell (1910), 61 Wash. 47, 111 Pac. 879. 
"Baltimore City v. Fairfield Imp. Co. (1898), 87 Md. 352, 39 Atl. 

1081, 40 L. R. A. 494, 67 Am. St. Rep. 344. 

16 Shepard et al. v. City of Seattle (1910), 59 Wash. 363, 109 Pac. 
1067. 

i (1912), 210 Mass. 387, 97 N. E. 367. 

2 (1914), 232 U. S. 671. 

3 (Ore., Mar. 17, 1914), 139 Pac. 731. 

* (Ore., Mar. 17, 1914), 139 Pac. 743. 

5 Com. v. Hamilton (1876), 120 Mass. 383. 

« Muller v. Oregon (1908), 208 U. S. 412, 28 Sup. Ct. 324. 

* Holden v. Hardy (1898), 169 U. S. 366, 18 Sup. Ct. 383. 

s Lochner v. New York (1905), 198 U. S. 45, 25 Sup Ct. 539; State 
v. Miksicek (1910), 225 Mo. 561, 125 S. W. 507. 



